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In 1937, President Franklin D. Roosevelt, 
angered by the "nine old men" on the Su- 
preme Court, asked Congress to empower 
him to appoint one additional Justice for 
each sitting Justice over 70. FDR's politi- 
cally inspired "court packing" scheme was 
a disaster, notes Eastland, a researcher at 
the National Legal Center for the Public 
Interest, but the issue of age and incompe- 
tence on the Court has never gone away. 

The Justices are appointed for life, and 
many are determined to die on the bench. 
In 1974, the Court was crippled until Jus- 
tice William 0. Douglas, victim of a dis- 
abling stroke, reluctantly agreed to retire. 

Today's Court-eight men and one 
woman, Justice Sandra Day O'Connor- 
includes several octogenarians. Justice 
William J. Brennan is 83 and Justices 
Harry Blackmun and Thurgood Marshall 
are both 80. Justice Byron White, the next 
oldest, is 72. Brennan and Blackmun re- 
main spry, according to Eastland, although 
Blackmun's intellectual interest in the law 
appears to have waned. Marshall "is said 
to watch lots of television, in chambers." 

"An aging Justice who uses his law-clerk 
bureaucracy skillfully can, like a smart ath- 
lete, conserve his diminishing energy and 
extend his career," says Eastland. It was 
not until the 1930s that every Justice em- 
ployed a clerk-almost always a recent 
law-school graduate. A second was added 
in 1947, a third in 1970, and a fourth 
shortly thereafter. They do much of the 
Court's work, including the drafting of the 
15 or so opinions each Justice is assigned 
each year. Only Justice John Paul Stevens 
is known to draft all of his own opinions. 
Others frequently assign the writing to 
clerks, then edit the drafts. (A joke has it 
that Justice Blackmun's clerks assign him 
the opinions they are not interested in.) 

"Can an editor be a great judge?" asks 
Eastland. Try to imagine Justice Oliver 
Wendell Holmes polishing the draft opin- 
ions of his law clerks. 

What to do? Short of endorsing a Con- 
stitutional amendment requiring Justices 
to resign at age 75 or 80, Eastland says, 
Congress could reduce its appropriation 
for the Court's clerks. Half as many would 
do. The Court's opinions would improve, 
he argues, and "Justices who couldn't cut 
it would be forced to step down." Justice 
Holmes, incidentally, was 91 when he re- 
tired in 1932. 
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